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DETAILED ACTION 

1. This Office Action is response to the Preliminary Amendment filed on 
10/20/2005 in which claims 7, 16-17, 24 and 33-34 have been canceled. Claims 1-6, 8- 
15, 18-23 and 25-32 are currently pending. 

Double Patenting 

1. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory obviousness- 
type double patenting rejection is appropriate where the conflicting claims are not 
identical, but at least one examined application claim is not patentably distinct from the 
reference claim(s) because the examined application claim is either anticipated by, or 
would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 F.3d 
1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 USPQ2d 
2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re 
Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, All F.2d 438, 164 
USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 
1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 
1.321(d) may be used to overcome an actual or provisional rejection based on a 
nonstatutory double patenting ground provided the conflicting application or patent either 
is shown to be commonly owned with this application, or claims an invention made as a 
result of activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-6, 8-15, 18-23 and 25-32 are rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-28 of U.S. Patent 
No. 6987749. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because of the following reasons. 

Regarding claim 1 of the present application, claim 1 of U.S. Patent No. 6987749 
disclose a method for controlling access to a Multimedia Broadcast Multicast Service 
(MBMS) service comprising: 
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determining a quantity of mobile stations subscribed to the MBMS service and 
maintaining an active connection ([0014] to [0042]); 

determining an access probability factor ([0014] to [0042]); 

broadcasting a control message comprising the access probability factor; 
receiving, from each of one or more idle mode mobile stations, a response to the control 
message; comparing the number of received responses to a threshold to produce a 
comparison ([0014] to [0042]); and 

determining whether to establish a point-to-multipoint communication or a point- 
to-point communication based on the comparison ([0014] to [0042]). 

Regarding claims 2-6, 8-15, 18-23 and 25-32, claim 1 of U.S. Patent No. 6987749 
discloses all limitations above and also discloses claims features of claims 2-6, 8-15, 18- 
23 and 25-32. 

Claim Rejections - 35 USC §103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1-5, 8-9, 18-22 and 25-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kail et al. (Pub. No.: 20070086441) in view of Pirskanen et al. (Pub. 
No.: 20040157640). 

Regarding claim 1, Kail et al. disclose a method for controlling access to a 
Multimedia Broadcast Multicast Service (MBMS) service comprising: 



Application/Control Number: 1 0/554, 1 54 Page 4 

Art Unit: 2617 

determining a quantity of mobile stations subscribed to the MBMS service and 
maintaining an active connection ([0019] and [0032]. Kail et al. disclose Using RCID a 
radio network controller (or base station controller) calculates the number of mobile 
stations that have requested (registered with) the specific broadcast or multicast service in 
one or several cells of the cells defined in the radio access network of which the radio 
network controller controls); 

comparing the number of received responses to a threshold to produce a 
comparison; and determining whether to establish a point-to-multipoint communication 
or a point-to-point communication based on the comparison ([0019] and [0034]. Kail et 
al. disclose that when the number of mobile stations within a particular cell is reduced 
beneath a selected level, the RANcast, if appropriate, is terminated and unicasts of the 
data are instead implemented to effectuate the broadcast of the multicast data to the 
appropriate mobile stations). 

However, Kail et al. do not disclose determining an access probability factor; 
broadcasting a control message comprising the access probability factor; receiving, from 
each of one or more idle mode mobile stations, a response to the control message. 

In the same field of endeavor, Pirskanen et al. disclose determining an access 
probability factor; broadcasting a control message comprising the access probability 
factor; receiving, from each of one or more idle mode mobile stations, a response to the 
control message ([0018] and [0049]). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify the mobile radio of Kail et al. by specifically 
including determining an access probability factor; broadcasting a control message 
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comprising the access probability factor; receiving, from each of one or more idle mode 
mobile stations, a response to the control message, as taught by Pirskanen et al, the 
motivation being in order to determine the number of user equipment associated with the 
MBMS. 

Regarding claim 2, the combination of Kail et al. and Pirskanen et al. disclose all 
limitations in claim 1. Further, Kail et al. disclose the method wherein the threshold 
comprises a threshold adjusted by the determined quantity of mobile stations subscribed 
to the Multimedia Broadcast Multicast Service (MBMS) service and maintaining an 
active connection ([0019] and [0034]). 

Regarding claim 3, the combination of Kail ct al. and Pirskanen et al. disclose all 
limitations in claim 2. Further, Kail et al. disclose the method wherein determining 
whether to establish a point-to-multipoint communication or a point-to-point 
communication comprises determining to establish a point-to-multipoint communication 
when the number of responses exceeds the threshold, and to establish a point-to-point 
communication when the number of received responses does not exceed the threshold 
([0019] and [0034]). 

Regarding claim 4, the combination of Kail et al. and Pirskanen et al. disclose all 
limitations in claim 3. Further, Pirskanen et al. disclose the method wherein determining 
whether to establish a point-to-multipoint (PTM) communication or a point-to-point 
(PTP) communication comprises, when the number of received responses does not 
exceed the threshold, determining whether to establish a PTM communication or a PTP 
communication based on the access probability factor ([0018] and [0049]). 
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Regarding claim 5, the combination of Kali et al. and Pirskanen et al. disclose all 
limitations in claim 4. Further, Pirskanen et al. disclose the method wherein determining 
whether to establish a point-to-multipoint (PTM) communication or a point-to-point 
(PTP) communication comprises: when the number of received responses docs not 
exceed the threshold, determining whether the access probability factor is equal to one 
(1); when the access probability factor is not equal to one (1), determining whether to 
establish a PTM communication or a PTP communication based on the number of idle 
mode mobile stations responding to the control message ([0018] and [0049]). 

Regarding claim 8, the combination of Kail et al. and Pirskanen et al. disclose all 
limitations in claim 3. Further, Pirskanen et al. disclose the method wherein determining 
to establish a point-to-point (PTP) communication comprises: determining whether the 
access probability factor is equal to one (1); when the number of received responses does 
not exceed the threshold and when the access probability factor is equal to one (a), 
establishing a PTP communication channel with each MS responding to the control 
message ([0018] and [0049]). 

Regarding claim 9, the combination of Kail et al. and Pirskanen et al. disclose all 
limitations in claim 3. Further, Pirskanen et al. disclose the method wherein determining 
to establish a point-to-point (PTP) communication comprises: determining whether the 
access probability factor is equal to one (1); when the access probability factor is not 
equal to one (1), determining whether the number of idle mode mobile stations 
responding to the control message is equal to zero (0); and when the number of received 
responses does not exceed the threshold and when the number of idle mode mobile 
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stations responding to the control message is equal to zero (0), establishing a PTP 
communication channel with each MS responding to the control message ([0018] and 
[0049]). 

Allowable Subject Matter 

4. Claims 6, 10-15, 23 and 27-32 are objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Claims 1 1-13 are dependent on claim 10. 

Claim 15 is dependent on claim 14. 

Claims 28-30 are dependent on claim 27. 

Claims 32 is dependent on claim 3 1 . 

Regarding claims 6 and 23, the prior art record does not disclose nor fairly 
suggest the method further comprising: upon determining to establish a point-to- 
multipoint (PTM) communication: adjusting the access probability factor based on the 
number of responses from idle mode mobile stations and the threshold; establishing a 
PTM communication channel. 

Regarding claims 10 and 27, the prior art record does not disclose nor fairly 
suggest the wherein determining whether to establish a point-to-multipoint (PTM) 
communication or a point-to-point (PTP) communication when the number of received 
responses does not exceed the threshold comprises: determining whether the access 
probability factor is equal to one (1); when the access probability factor is not equal to 
one (1), determining whether the number of idle mode mobile stations responding to the 
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control message is equal to zero (0); and when the number of idle mode mobile stations 
responding to the control message is not equal to zero (0): adjusting the access 
probability factor based on the number of idle mode mobile stations responding to the 
control message and the threshold to produce an adjusted access probability factor; 
determining whether to establish a PTM communication or a PTP communication based 
on the adjusted access probability factor. 

Regarding claims 14 and 31, the prior art record does not disclose nor fairly 
suggest the wherein determining whether to establish a point-to-multipoint 
communication or a point-to-point communication based on the number of responses 
comprises: adjusting the access probability factor based on the number of received 
responses to the control message to produce an adjusted access probability factor; 
determining whether the adjusted access probability factor is greater than or equal to one 
(1); when the adjusted access probability factor is greater than or equal to one (1), 
establishing a point-to-point (PTP) communication channel with each MS responding to 
the control message. 

Conclusion 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dai A Phuong whose telephone number is 571-272-7896. 
The examiner can normally be reached on Monday to Friday, 9:00 A.M. to 5:00 P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nguyen M Due can be reached on 571-272-7503. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-7503. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-2 1 7-9 1 97 (toll-free). 

/Dai A Phuong/ 
Examiner, Art Unit 2617 
Date: 08/02/2008 



/Due Nguyen/ 

Supervisory Patent Examiner, Art Unit 2617 



